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The Annual Conference was a great 
success. I very much enjoyed chairing 
the event and my thanks to the 
conference subcommittee for the hard 
work and vision that made it such a  
good programme. 

The opportunity to hear from Nicola 
Walters of BEIS about the consultations 
was a rare chance to hear the ambitions 
of the department.  Nicola left after her 
presentation, her colleagues remaining 
to participate in the conference, and 
following the debate around some of the 
more challenging issues that arise from the 
legislation. The feedback I received from 
them (and from those attending the after 
conference drinks) was that participating 
in the event was very useful. The legislative 
subcommittee have written a short piece 
on the consultations that I commend  
to you. 

I also attended the TeCSA Adjudication 
Conference. The discussion, prompted 
by the excellent update at the annual 
conference by Simon Tolson on TeCSA’s plans 
for TeCSa’s adjudication service, continued. 
The discussions at the two events were wide 
ranging covering such matters as conflicts 
of interest, suitability, equality and diversity. 
These issues raise challenging questions 
as to how nominating bodies engage with 
users and exercise their discretion. Are 
policies of equality and diversity that apply 
to many organisation or to projects relevant 
to the nomination process or is this simply 
a matter for nominating bodies to address 
of their own volition? In addition, there 
was discussion at the annual conference 
of the need for a route to introduce onto 

panels fresh adjudicators who will not 
have the experience of the existing panel 
members. Given the diversity of approach 
to panel selection and nomination among 
the nominating bodies, and the complex 
basis for their services, this is another area 
where the response to the consultation 
is an opportunity to raise any concerns 
or suggest improvement. For all who are 
interested in how the nominating bodies 
work I suggest you look at the proposed 
changes to the TeCSA service. These will 
affect not only panel adjudicators but users 
of the service.

The AGM gave me the opportunity to report 
on the year’s progress. A copy of the AGM 
papers will be available on the website. I am 
pleased to welcome a new member Gerard 
McLean to the committee. The committee 
will meet shortly to set out our programme 
for the coming year. I am looking forward to 
working with the committee and delivering 
another year of events and progressing our 
various initiatives. The membership of the 
subcommittees is now on the website and 
will be updated once the committee have 
met. The date for our next annual conference 
has already been set as 8 November 2018 
in Bristol. Whether the coming year is 
dominated by changes to the Construction 
Act or further elucidation and development 
of current practice remains to be seen. We 
will endeavour to keep our members up to 
date with changes and best practice and 
to champion the use of adjudication in the 
construction sector and beyond.
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Events and
the Regions
Since the last newsletter, the regions 
have continued to host successful 
talks.   Full details of the past events 
are retained on the Society’s website.  

As always, full details of future 
regional events are available on the 
Adjudication Society website  
www.adjudication.org.  If a member 
has a topic they wish to speak on then 
we encourage them to contact us and/ 
or their local regional convenor.  The 
regional convenors are listed below.

Martin Potter, Canary Wharf 
Group PLC, and Richard Booth, 
Holman Fenwick Willan LLP.

Future 
Regional Events 
Wednesday, 13 December 2017

London
Adjudication Update by way of 
Unruly Mock Adjudications and 
consequential Enforcement Hearings
Speakers: Alexander Nissen QC, Lucy 
Garrett, James Thompson, Ben Sareen 
and Tom Coulson of Keating Chambers
As noted above, full details of future 
regional events are available on 
the Adjudication Society website 
www.adjudicationsociety.org
............................................................

Annual Conference:  
9 November 2017
The Annual Conference took place 
in London on 9 November 2017 
and was attended by over 160 
delegates.  A separate Report on the 
Conference may be found elsewhere 
in this edition of the Newsletter.

Next year’s Annual Conference will 
be held in Bristol on 8 November 
2018.  The conference sub-committee 
welcome input from the Society’s 
members as to content and speakers 
for the next Annual Conference.    
Please contact Eddie Quigg (edward.
quigg@quigggolden.com), Richard 
Booth (richard.booth@hfw.com) 
and Martin Potter (martinpotter1@
hotmail.com) with your suggestions.

Regional Coordinators:  
Martin Potter  
martinpotter1@hotmail.com) 

Richard Booth  
richard.booth@hfw.com

London region:  Frank Rayner 
frank.rayner@mcms.co.uk

Scottish region:  Neil Kelly  
neil.kelly@macroberts.co.uk

North West region:  Tom Holroyd   
tholroyd@trowers.com

North East region:  Bob Davies   
bob.davis@r-j-davis.co.uk

South West region:  Andrew Kearney 
Andrew.Kearney@
stjohnschambers.co.uk

Robin Gupta  
robincgupta@gmail.com

Midlands region:  Tim Willis  
TWillis@trowers.com

Northern Ireland region:   
Jarlath Kearney 
Jarlath@ElementalConsultants.com

Republic of Ireland region:   
David McNeice  
david.McNeice@quigggolden.com

Regional Co-ordinator and Convenors

Welcome to the Society’s winter 
newsletter and my first as Editor. 
We have a number of thought 
provoking articles on many vexed 
questions arising in adjudication. In 
particular, the important question of 
whether adjudication is becoming 
too expensive for SMEs engaged 
in smaller disputes is the subject 
of an article from J.R.Hartley. On 
the same theme, we have a very 
interesting article from Janey Milligan 
and Amy Jackson of CDR in which 
the results of a recent survey on 
adjudication fees are considered. The 
question of whether adjudication is 

becoming too expensive is one of 
the questions that forms the subject 
of Consultations issued in October 
2017 by the Department for Business, 
Energy and Industrial Strategy. These 
Consultations are of direct interest 
and importance to Society members. 
They are the subject of a short Note 
by the Society’s Executive Committee 
which includes a request for responses 
to those Consultations to be made by 
19 January 2018. On separate themes 
we have an article on adjudicator 
nomination by Tim Willis, serial 
adjudications by Shona Frame and 
Kathryn Moffett and an illuminating 

insider’s view on the amendments to 
the SCL Protocol by Jeremy Winter. 
Finally, we have an overview of the 
recent Adjudication Society’s Annual 
Conference of which I am sure 
many of you attended as well as our 
regular case notes on recent cases 
of interest and our news from the 
Adjudication Society, Ireland Region. 

The next newsletter will be 
published in March 2018 and if you 
wish to contribute the deadline 
for articles is the 20 February 
2018. In the meantime I hope you 
have a very happy new year. 

Editorial 
Jonathan Lewis, 4 Pump Court
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GOVERNMENT CONSULTATIONS ON 
CONSTRUCTION ACTAND PAYMENT ISSUES

ACT NOW!

RESPONSE DEADLINE: 19 JANUARY 2018
On 24 October 2017 the Department for Business, Energy & 
Industrial Strategy (BEIS) issued two separate Consultations:

1.  A consultation to support a post implementation 
review of the amendments made to HGCRA 1996 
by Part 8 of the Local Democracy, Economic 
Development and Construction Act 2009 
which came into effect in October 2011: “2011 
Changes to Part 2 of the Housing Grants, 
Construction and Regeneration Act 1996”.

2.  A consultation on the practice of cash retention 
under construction contracts: “Retention 
Payments in the Construction Industry”

Both Consultations are of direct interest and importance 
to Adjudication Society members.  Both Consultations 
call for responses to be made by 19 January 2018 
at the latest. The Society’s Executive Committee, 
and its legislative sub-committee, wish to highlight 
to members the publication of both Consultations 
and to encourage members to respond to both 
Consultations on an individual basis by the deadline.

In the case of both Consultations, the majority of 
questions are concerned to obtain details of an 
individual respondent’s own personal experiences, 
beliefs and opinions in relation to these matters.

The 2011 Changes Consultation and supporting 
documents can be found online at 
https://www.gov.uk/government/consultations/2011-
changes-to-part-2-of-the-housing-grants-
construction-and-regeneration-act-1996

Responses can be made either online at 
https://beisgovuk.citizenspace.com/im/2011-

changes-to-part-2-of-the-housing

or by obtaining an electronic consultation response form 
from constructionpayment.consultations@beis.gov.uk

There are a number of specific questions asked to 
which direct replies are encouraged. There are:

•  A set of specific questions on the 
effectiveness of the 2011 changes;

•  A set of more general questions about 
the whole framework set out under Part 
2 of HGCRA 1996, as amended; and

•  A set of questions about the affordability of 
adjudication, its misuse and its continuing relevance.

The 2011 Changes Consultation

The Retention Payments Consultation and supporting 
documents can be found online at  
https://www.gov.uk/government/consultations/
retention-payments-in-the-construction-industry

Responses can be made either online at  
https://beisgovuk.citizenspace.com/im/retention-

payments-in-the-construction-industry

or by obtaining an electronic consultation response form 
from constructionpayment.consultations@beis.gov.uk

There are a number of specific questions asked to 
which direct replies are encouraged. The questions 
aim to gather views and information on:

•  The effectiveness of existing prompt and 
fair payment measures for retentions;

•  Views on the Pye Tait independent research on 
retentions in the construction industry and the 
BEIS Consultation Stage Impact Assessment;

•  Late and non-payment of retentions;

•  The appropriateness of a “cap” on the proportion 
of contract value that can be held in retention, 
and the length of time it can be held;

•  The effectiveness of existing alternative 
mechanisms to retentions; and

•  The costs and benefits of holding retentions in 
a retention deposit scheme or trust account.

Retention Payments Consultation
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Over 170 delegates attended the 
Adjudication Society’s annual conference 
in London last week to listen to speakers 
discuss and debate issues centring on 
“The users’ experience and what can be 
done to improve it?”.

However, the conference started with 
a tribute to Sir Michael Latham whose 
report, Constructing the Team, was so 
instrumental in introducing statutory 
adjudication in the UK. Sir Michael’s 
report acknowledged the adversarial 
attitude of the UK construction industry 
and identified that, while the best 
solution is to avoid disputes, a system of 
adjudication needed to be introduced. He 
recommended that:

 “… if a dispute cannot be resolved 
first by the parties themselves in 
good faith, it is [to be] referred to the 
adjudicator for [a] decision.”

Therefore, it was fitting that the first 
session considered the collaborative 
and non-adversarial Conflict Avoidance 
Process (CAP), first introduced by 
Transport for London (TfL) into Costain 
plc’s contract for the Bond Street 
refurbishment and Crossrail upgrade.

EARLY INTERVENTION.  IS 
THERE A PLACE FOR A CAP?

CAP is a collaborative and non-adversarial 
dispute resolution process intended to 
be used as a form of early intervention 
in potential disputes, and which process 
is now being embedded into many TfL 
contracts. It originated from a desire by 
Tier 1 contractors to reduce their costs 
and legal spend on disputes and, equally 
as importantly, to maintain relationships 
with TfL at a project level.

The CAP process is intended to be used 
before the parties resort to adjudication. 
It involves the appointment of an 
impartial third party (known as the 
“CAP Representative”) to provide a non-
binding recommendation within 21 days 
as to how embryonic disputes can be best 
resolved.

RICS has a list of 19 CAP representatives 
who can be selected by TfL or their Tier 
1 contractors, to be appointed to issue a 
CAP recommendation on a given dispute. 

It is understood that the process has been 
used roughly 18 times so far.

Each CAP representative on RICS’ list 
is an experienced dispute resolution 
practitioner, with either a mediation 
and/or adjudication background. The 
appointed representative (who can act 
alone or as part of a three-party panel) 
takes an investigative role, meeting with 
the parties early to understand the issues 
and the project in general, and providing 
a reasoned recommendation as to how to 
resolve the dispute.

Andy Dixon of Costain plc explained 
how Costain has embraced the process 
as an important way of maintaining its 
relationship with TfL. He compared his 
experience of adjudication to that of a 
nuclear missile launch, with significant 
disruption to the site, and with board 
members wanting to know what was 
happening and how the adjudication was 
progressing. By contrast, his experience of 
the CAP process is that it has empowered 
project teams to take control over 
managing and resolving disputes at an 
early stage. He recognised the need to 
have adjudication as a “backstop”, but it 
is very much a process of last recourse, 
with Costain seeking to have commercial 
dispute resolution approaches (such as 
CAP) in their contracts.

While we can see the value of the CAP 
process to maintaining relationships with 
large institutional clients on complex 
projects, we question whether it is a 
process that will work effectively on other 
projects where the desire to maintain 
a key commercial relationship is not of 
fundamental importance to a business.

ADJUDICATION IS A 
GOOD EXPERIENCE

A panel discussion, led by Paul Darling 
OBE QC, explored an adjudication users’ 
experience, observing that in general, 
adjudication is a good experience 
heavily supported by the courts. It was 
acknowledged that so called ‘smash and 
grab adjudication’ is losing its lustre, as is 
the use of ambush tactics in adjudication. 
It appears parties are learning from 
experience and putting in place robust 
procedures to monitor the issuing of 
payment notices.

The panel also considered whether it 
would be beneficial to have a similar 
review process to the Singaporean review 
adjudicator, which is a process that 
permits obviously wrong adjudicators’ 
decisions to be promptly reviewed by 
a review adjudicator instead of parties 
enforcing obviously “bad” decisions 
through the courts.

The panel also looked at what can be done 
to reduce the cost of the adjudication 
process, which is often prohibitively 
expensive for SMEs.

CONSTRUCTION ACT 1996 AND THE 
GOVERNMENT CONSULTATION ON IT

In terms of the effectiveness of the 
Construction Act 1996, the next panel 
considered a number of issues, including 
a desire to abolish the current restriction 
on the type of projects caught by the Act’s 
definition of “construction operations” 
(in section 105). For example, is it time 
to abolish the section 105(2)(c) process 
plant exclusion on power generation 
sites, particularly given the government’s 
focus on renewable energy?

The government’s two new consultations 
are an equally timely tribute to Sir 
Michael Latham. One is looking at the 
effectiveness of the 2011 changes to 
the Construction Act 1996, the other 
is seeking information on the practice 
of cash retention under construction 
contracts. Nicola Walters from the 
Construction Team at the Department for 
Business, Energy and Industrial Strategy 
(BEIS) introduced the consultations to the 
conference and encouraged delegates to 
respond to them by 19 January 2018.

Tony Bingham and Neil Kelly led an 
entertaining whistle-stop review of the 
consultation questions during their 
afternoon workshop session, concluding 
that the 2011 changes to abolish the 
“contracts in writing” rule had been a 
success, but that much can still be done 
to reduce the time taken to deal with 
unmerited jurisdictional challenges.

ADJUDICATOR DIVERSITY

In his talk on the key characteristics of an 
effective adjudicator, Simon Tolson asked 

Adjudication Society annual conference: early 
intervention, consultations and adjudicator diversity
By Richard Booth, Joanne Button and Daniel Johnson of HFW
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how many female adjudicators were 
in the room. Two women raised their 
hands. Next he asked how many of the 
adjudicators present were under the age 
of 40: none.

The gender split of adjudicators attending 
last week’s conference is also reflective 
of main adjudicator nominating bodies 
(ANBs). Of the 104 adjudicators on RICS’s 
panel, less than 4% are women. TeCSA, 
CEDR and TECBAR‘s figures are marginally 
better, at 6%, 10% and 20% respectively.

There was a general acceptance from 
those that we spoke to that more must 
be done to encourage the training, 
nomination and appointment of female 
adjudicators. In 2015, members of 
the arbitration community drew up a 
pledge to take action in recognition of 
the under-representation of women on 
international arbitral tribunals. The Pledge 
has over 2,000 signatories, including law 
firms (HFW signed the Pledge in July 
2016), arbitration practitioners, arbitral 
institutions and academics. The Pledge 

has had a palpable effect. The number 
of women arbitrators appointed by 
institutions rose from an average of 12% 
in 2015 to 17% in 2016. We consider that 
a similar pledge could be adopted and 
promoted in the adjudication community 
with relative ease and could be  
very effective.

We also took the opportunity  to talk to a 
number of delegates about what is being 
done to help younger people become 
adjudicators. All of the adjudicators to 
whom we spoke started their careers 
as adjudicators in 1998, when statutory 
adjudication was implemented. We 
would hazard a guess that this means the 
majority of those adjudicators conducted 
their first adjudication aged under 40.

In the late 1990’s, when adjudication 
was the exciting new kid on the block, 
there were numerous training courses 
and initiatives to encourage people to 
become adjudicators. By contrast, now 
there seems to be very little being done 
to encourage the next generation of 

adjudicators to enter the field. No one 
we talked to was aware of any particular 
initiatives. Simon Tolson acknowledged 
that TeCSA has not run a training course 
for adjudicators since 2003.

The escalating costs of adjudication was 
an issued raised a number of times during 
the conference. One way of ensuring SMEs 
and parties with low value disputes can 
have affordable access to adjudication 
would be to have a new tier of low cost 
adjudication. These adjudications could 
be run by younger, less experienced 
(but still well trained) adjudicators, at a 
fraction of the cost of more experienced 
adjudicators.

In addition, perhaps thought should 
be given to whether the Adjudication 
Society should set up and/or 
facilitate an adjudicator mentoring 
programme to help new adjudicators 
to learn from (and perhaps shadow)  
experienced adjudicators.

At CDR, we have been involved 
in the preparation, analysis, and 
publication of statistics and data 
concerning statutory adjudication 
and its use across the UK construction 
industry since its introduction in 1998, 
publishing regular reports on trends 
in adjudication, and highlighting key 
points of interest.  All of our reports 
are available on the Adjudication 
Society’s website (https://www.
adjudication.org/resources/research)

Invariably, this has resulted in interested 
parties across the industry raising 
questions about particular points, seeking 
further insight and development of the 
base research.  In particular, perhaps 
unsurprisingly, there has been a keen 
interest in the costs of adjudication, how 
long adjudicators spend reaching their 
decisions, and ultimately which party 
foots the bill.  

Recognising this focus on financial 
aspects, in 2011 CDR Directors co-
authored a paper which considered the 
costs of adjudication in detail.  However, 
6 years on, this research was out of date 
and in need of revision.  Accordingly, we 
reached out to adjudicators, seeking to 

answer that all important question: how 
much does adjudication actually cost 
(and who pays)? 

The findings of our most recent 
research were published at the annual 
Adjudication Society Conference in 
London on 9 November 2017, and 
inspired some interesting debate and 
discussion.  For those who were unable 
to attend the Conference, our paper 
is now available in full on our website 
(http://cdr.uk.com/index.php/ourblog/), 
and the following provides a summary 
of the key findings, together with 
some discussion of how these statistics 
were received at the Conference. 

In terms of how we conducted the research, 
this was by means of questionnaire.  To 
gain meaningful insight we asked a range 
of questions, covering the nature, value, 
and complexity of the dispute referred; 
the applicable adjudicator’s hourly fee; 
the overall adjudicator’s fee; the split of 
this fee between the parties; and whether 
the adjudicator’s fee was paid in full.  With 
regard to adjudicators who were also 
instructed as party representatives, we 
also requested details of the overall 

representative’s fee; and which party  
was represented. 

HOURLY RATE

Turning to our findings, there are a 
number of points of note.  Firstly, our 
research has found that the average 
hourly fee charged by adjudicators is 
now £210, with the highest hourly fee 
charged in those adjudications captured 
in our research being £330.  This finding 
indicates a continued trend for increasing 
hourly fees, as our research has shown 
previously.  This could be due to a number 
of factors, primarily of course purely 
economic matters, however anecdotal 
evidence has long indicated a trend 
toward larger and increasingly complex 
disputes being referred to adjudication, 
and an ever more legalistic approach 
being taken to adjudication – and the 
associated price tag seems to reflect this.  

OVERALL FEE PER ADJUDICATION

In terms of the overall fee charged by 
adjudicators, this averaged at just under 

The Costs of Adjudication – What To Expect 
When You’re Expecting (A Decision)
Janey Milligan and Amy Jackson of Construction Dispute Resolution
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£9,000.  This represents an increase of 
around £4,000 over the last decade, 
following the then Department for Trade 
and Industry’s 2007 report on payment 
practices in the construction industry, 
which indicated an average adjudicator’s 
fee of £5,0001.  At the Conference, this 
finding in particular was polarising, with 
some considering an average fee of 
£9,000 was far too high for adjudication, 
and others believing it to be very 
low.   These views will of course be very 
much influenced by adjudicators’ own 
experiences and we are sure this will 
encourage some thought, and certainly 
more discussion, as to the level of fee 
charged by adjudicators.  

Delegates at the Conference were also 
particularly interested in the range of 
total fees charged – with the highest 
overall fee captured by our research being 
in the sum of £46,000, based on an hourly 
fee of £175.  We consider it particularly 
interesting that the highest overall fee 
was charged on an adjudication where 
the hourly fee was below average – this 
adds some weight to the argument which 
we often hear that a higher hourly fee 
does not necessarily result in a greater 
overall fee, as fewer hours may be spent by 
those adjudicators with the standing and 
experience to justify the higher hourly 
fees: a point which will undoubtedly 
inspire debate across the industry. 

AVERAGE HOURS CHARGED

In terms of the total hours charged by 
adjudicators, our research indicates that 
the average is 43 per adjudication.  This is 
broadly equivalent to one working week 
in total spent reviewing submissions, 
managing the procedure, and reaching 
the decision, over the 28 day statutory 
period.  Of course, there was again a large 
range of total hours charged, and the 
adjudication which attracted the highest 
overall fee of £46,000 represented 
263 hours charged over a 3 month 
period – a significant extension on the 
period envisaged by the Act, and highly 
unlikely to be the ‘norm’ in terms of the 
adjudication process. 

VALUE OF DISPUTES 

With regard to the value of disputes, 
again there was a large range, from ‘nil’ 
value, or principle, disputes to financial 
claims of almost £6million.  However, 
the average was £344,160, and 83% of 
all disputes in our sample had a value of 
£500,000 or less.  The most common value 

range was between £10,000 and £50,000, 
accounting for 25% of all disputes in our 
sample.  This may indicate that, whilst 
adjudication is increasingly attractive as 
a means of resolving high value disputes 
under construction contracts, the core 
‘audience’ for adjudication remains 
parties with lower value disputes – the 
cost and time associated with arbitration 
and court actions being rarely justifiable 
in these instances. 

PERCENTAGE OF CLAIM AWARDED

Of particular interest, we found that in 
around one-fifth of adjudications, the 
total sum claimed was awarded; and 
overall, in two-fifths of adjudications, at 
least half of the sum sought was awarded.  
However, in 17% of adjudications in 
which some form of financial recovery 
was sought, the adjudicator awarded £Nil.  

PARTIES’ SUCCESS AT ADJUDICATION

With regard to parties’ respective success 
at adjudication, on the usual basis of 
‘costs follow the event’ or ‘expenses follow 
success’, our research indicates that 
the Referring Party is more likely to be 
successful at adjudication – with 52% 
of adjudication decisions including an 
order that the Respondent pay 100% 
of the adjudicator’s fee.  This compares 
to 20% of adjudications in which the 
Referring Party was so ordered.  Further, 
in around 25% of the adjudications in 
our sample the fee was split between the 
parties, with 37% of those adjudications 
making an apportionment which was 
greater against the Respondent than 
the Referring Party, compared to 15% in 
which the apportionment was greater 
against the Referring Party, and 48% in 
which the fee was split equally. 

RELATIONSHIPS WITH 
ADJUDICATORS’ FEES

In terms of any identifiable relationships 
between adjudicator’s fees and other key 
characteristics of the dispute, our research 
did not find any clear or strong link.  
However, there are some points of note, 
for example 86% of payment disputes 
referred incurred a fee of £10,000 or less; 
whilst final account, valuation, and delay 
disputes attracted the highest fees in  
our sample. 

COMPLEXITY OF DISPUTES 

Adjudicators’ perceptions of complexity 
also resulted in some interesting analysis.  
Adjudicators were asked to rank disputes 
on a scale of 1-5 in respect of complexity; 
1 being ‘not complex’ and 5 being ‘very 
complex.  Those adjudications rated ‘5’ 
related to disputes of a similar range 
(£90,000 to £687,000) to those ranked 
‘1’ (£6,000 to £458,000), although it 
is recognised that the maximum and 
minimum fee attributable to disputes 
which were ‘not complex’ are lower than 
those which were ‘very complex’.   

It is also of note that 55% of payment 
disputes were ranked a ‘1’ or ‘2’, whilst 82% 
of final account disputes were deemed a 
‘3’ or above.   Some anecdotal evidence 
and discussion indicates that this may be 
due to a confusion between ‘complexity’ 
and ‘volume’, with final account disputes 
likely to be very voluminous due to their 
‘kitchen sink’ nature. 

As to what to expect with regard to costs 
at adjudication, unfortunately the title 
of this article was a little misleading, 
and there is no way to predict with any 
accuracy the level of fee and how this 
will be apportioned.  There are simply too 
many variables to say with any certainty 
that a dispute of a particular nature and 
value will attract a particular level of 
fee – adjudication by its very nature is 
rarely a uniform process, particularly with 
adjudicators from varied professional 
backgrounds and with different levels 
of experience. Much will also depend 
on how the parties seek to conduct the 
adjudication, for example, the length 
and complexity of submissions and the 
amount of documentation appended  
to submissions. 

CONCLUSION

Whilst this research undoubtedly 
provides some interesting conclusions, it 
is considered that a more in-depth study 
would be beneficial, perhaps to be carried 
out by way of personal interviews with 
adjudicators and party representatives.  
This would allow us to gain a more 
detailed understanding of this important 
issue and provide a more balanced insight 
into the costs involved in adjudication. 

As always, we would love to hear 
your thoughts on our research – is 
there anything in our findings which 
surprises you?  Is there anything you 
find particularly interesting, or perhaps 
you can add further insight with some 
anecdotal evidence?  Maybe there is 

1:  Department for Trade and Industry (2007).  Improving Payment Practices in the Construction Industry.   
 Available at: http://webarchive.nationalarchives.gov.uk/20080727020643/http:/www.berr.gov.uk/files/file39921.pdf 
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a particular area of research which 
you would be interested in hearing  
more about? 

We are especially interested in hearing 
from party representatives with regard 

to their fees in adjudication to provide 
a fuller picture of adjudication costs, 
and from adjudicators who would 
be willing to contribute to further 
research in this important area.  If 
you would be interested in taking 

part in our research, please contact 
Janey Milligan at info@cdr.uk.com.

A short while ago I shared a nice lunch 
with a surveyor friend. He is immensely 
experienced at representing parties in 
adjudications, but has decided to call 
it a day. As we dined, we talked about 
his work in adjudication, which began 
shortly after the Construction Act came 
into force. He told me he had never acted 
as an adjudicator but had represented 
parties in over 200 adjudications, and 
that his clients had won in 85% of cases 
where he acted on their behalf. Even 
so, he is generally a self-effacing man 
and claimed only that his 19 years of 
experience in this highly specialised 
role had made him “moderately good” 
as a party representative.  I know, 
however, that he is held in very high 
regard by many professionals who act as 
adjudicators and/or represent parties in  
construction disputes. 

We chatted about why he had chosen 
to turn his back on an area of work that 
had clearly captivated him for nearly two 
decades, and had earned him a great deal 
of respect from his peers.  

I suppose I was expecting him to say 
that he was winding-down towards 
retirement, and wanted to cut down on 
his hours, but I was wrong. The truth is 
that he was keen to remain busy in conflict 
avoidance and dispute resolution. He 
is now going to focus on dispute board 
work and mediation, both of which he is 
also good at. 

He told me he no longer wanted to be 
involved in adjudication because, in his 
view, it was no longer fit for purpose. He 
said that, in recent years, he had become 
disillusioned with the way adjudication 
had developed into a process that was 
often unnecessarily complicated and 
expensive. Many of his 200+ adjudications 
had involved SME’s who were seeking 
payment of sums that were relatively 
small, but which were often crucial to 

the survival of their businesses. He said 
adjudication had become “litigation 
light”. It was no longer cost-effective if 
the sums in dispute were below £50,000. 
He said he was dismayed that many small 
businesses who approached him for 
advice were currently disenfranchised 
from the process. 

My friend looked to be in despair when 
he said that adjudication in 2017 is not 
the quick and cost-effective mechanism 
that Parliament envisaged when the 
Construction Act came into force. Then 
there was real excitement that businesses, 
who really needed it, had been given 
access to a quick and effective way of 
getting issues resolved and getting paid. 
Adjudication promised, and perhaps for 
a while delivered, a simple procedure 
for dealing with problems around 
payment, whilst avoiding delays with the  
contract works. 

I am not sure I share my friend’s 
conviction that adjudication is no longer 
fit for purpose.  Adjudication remains 
immensely popular. RICS, for example, 
reports year on year increases since 2009 
the number of applications it receives 
to nominate adjudicators. RICS says it 
estimates it will nominate around 1000 
adjudicators in 2017.

Adjudication remains a quick and effective 
process, but admittedly it is not used only 
for “bite size chunk” disputes. The range 
and complexity of disputes referred to 
adjudication these days encompass 
almost anything that might go wrong on 
a construction project, regardless of sums 
of money involved or the complexity of 
issues. The process has evolved over the 
past 2 decades. Lawyers and experts have 
got involved and the costs have increased. 
In some cases, adjudicators appear 
to struggle to maintain control of the 
process and timetable. As a result, they 
can spend more time on an adjudication 

than is necessary, and their fees escalate. 

It appears the Government, in the shape of 
BEIS, is alert to concerns about increasing 
costs and complexity in adjudication. BEIS 
has been investigating the extent of real 
and potential problems for SME’s who say 
they cannot afford to adjudicate. They 
would appear to be particularly keen 
to understand precisely where, in the 
adjudication process, costs are prone to 
escalate. They want to identify if it is being 
driven by overzealous or superfluous 
lawyer/professional representatives. Are 
adjudicators at fault for failing to manage 
the process and timetable efficiently? Are 
parties at fault by insisting on submitting 
vast quantities of pointless documents 
or failing to adhere to prescriptive 
timetables and then seeking extensions 
to the timetable?

Whether BEIS intervenes to make 
adjudication more accessible for 
SME’s involved in lower value claims 
remains to be seen. It appears they do, 
however, welcome an initiative from 
RICS, involving a working party drawn 
from experienced adjudicators, lawyers 
and users of adjudication. The working 
party is charged with scoping a simple, 
Construction Act compliant, adjudication 
timetable and procedure for low value 
disputes. The plan is to give adjudication 
back to parties involved in low value 
disputes about straightforward issues. 
Watch this space. 

Is Adjudication too expensive? 
JR Hartley
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GETTING AN ADJUDICATOR 

Many people in the construction industry 
do not have to consider how you get an 
adjudicator unless they are drafting the 
contract or a dispute arises. An adjudicator 
or possible adjudicators can be named in 
the contract or agreed by the parties once 
the dispute has arisen. Alternatively they 
can be selected by a nominating body.

WHAT IS, AND WHO MAY BE, 
A NOMINATING BODY?

A nominating body is simply a body that 
will make an appointment for you from the 
possible range of adjudicators. Although 
nominating bodies are recognised in the 
legislation that brings adjudication into 
our contracts, the legislation does not say 
very much about them or how they must 
behave. The Housing Grants, Construction 
and Regeneration Act 1996 (as amended 
by the Local Democracy, Economic 
Development and Construction Act 
2009) (The Act) does not itself refer to 
nominating bodies. 

The reference to “nominating bodies” 
comes from the Scheme for Construction 
Contracts. The Scheme provides more 
detail than the Act and refers to both 
“nominating bodies” and a “specified 
nominating body”.  The Scheme provides 
“an “adjudicator nominating body” shall 
mean a body (not being a natural person 
and not being a party to the dispute) which 
holds itself out publicly as a body which will 
select an adjudicator when requested to do 
so by a referring party.” 

There are considered to be about 20 
nominating bodies. The choice of 
nominating body is rarely a matter of 
agreement between the parties. The 
employer who is letting the contract will 
decide and the selection is simply part 
of the terms of contract presented to 
the tenderers. In the case of Sprunt Ltd 
v London Borough of Camden2  the court 
decided that one of the parties cannot 
name itself as the specified nominating 
body in its contracts.

In many contracts there is no named 
adjudicator and no specified nominating 

body. In those circumstances the party 
referring the dispute can seek to agree a 
specific adjudicator with the other party 
or go to any nominating body for the 
appointment of an adjudicator.

SELECTION OF THE ADJUDICATOR 
BY THE NOMINATING BODY

The selection of the particular adjudicator 
is then left to the nominating body. 
From a broad public policy perspective 
it is important that the process has the 
confidence of the industry and that it is 
not open to abuse.

Since the legislation says very little about 
nominating bodies the courts have 
had to consider whether there are any 
restrictions on who the nominating body 
may nominate.

WHO MAY BE APPOINTED 
AS AN ADJUDICATOR?

In terms of who may be nominated, 
there are no specific requirements in 
terms of qualifications or experience 
but the legislation does impose some 
limits. A person letting the contract can 
at that stage name the adjudicator but 
the person named is placed under a 
duty to act impartially (Section 108(2) 
(e) of the Act). As explained by Mr Justice 
Akenhead in the Sprunt case “impartiality 
in an adjudicator, or indeed an arbitrator 
or a judge , is judged in two ways, the first 
being by reference to actual partiality or 
bias and the other by reference to ostensible 
or apparent partiality or bias………the 
ostensible or apparent category ..is judged 
by an objective test ..accepted by Counsel 
broadly as being whether a fair minded and 
informed observer, having considered all 
the circumstances which have a bearing on 
the suggestion that that the decision maker 
was biased would conclude that there was 
a real possibility that he was biased.”

There is therefore an objection to one 
party seeking to unilaterally appoint or 
secure the appointment of someone who 
might be actually or ostensibly partial.

HOW DO NOMINATING BODIES 
MAKE APPOINTMENTS?

There is no express drafting in the 
legislation concerning the nominating 
bodies appointment process except that 
the nominating body must communicate 
the selection of  an adjudicator to the 
referring party within 5 days of the 
request to do so. 

The process for selection of the adjudicator 
is therefore left to the nominating body. It 
is here that the problems can occur. 

A nominating body will exercise a 
discretion or make a selection according 
to a process. That might be a simple 
‘taxi rank’ process or it may involve 
considerations of matching the 
particular adjudicator to the dispute. 
The law of arbitration has considered the 
nomination process but that may not be a 
reliable guide given the statutory source 
of adjudication. There are conflicting 
statements in the case law concerning 
the use of arbitration principles as the 
model for adjudication.

PROBLEMS IN NOMINATION

Conflict of interest / bias 

The nominating body may select 
someone who has a connection to one 
of the parties or their representatives 
and so who has a conflict of interest or 
is actually or ostensibly biased.   The Act 
does not say anything about this but the 
Scheme requires that “A person requested 
or selected to act as an adjudicator shall 
not be an employee of any of the parties 
to the dispute and shall declare any 
interest, financial or otherwise, in any 
matter relating to the dispute.”  Further, 
it is settled law that the adjudicator on 
being approached for appointment 
should reject the appointment if there is 
a possibility of actual or ostensible bias. 
Many nominating bodies have procedures 
to identify conflicts of interest before the 
nomination is made.  If the adjudicator 
proceeds with the appointment then if a 
party objects to the appointment it could 
be invalid. 

Nobbling the nomination (or the abuse of 
the adjudicator appointment process) - time 
for statutory intervention or guidance?
By Tim Willis, Willis Consultancy

2:  [2011] EWHC 3191 (TCC) (06 December 2011)
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The duty is squarely on the adjudicator 
to understand his relationship with 
the parties to the dispute and their 
representatives and not to take the 
appointment if it conflicts with his duty. 

However, there has been a practice among 
some nominating bodies to “select” the 
adjudicator based upon information 
provided by the referring party that goes 
beyond the documentation required by 
the legislation. There is also the potential 
for that information to be wrong. 

Communications with the nominating 
body to influence the appointment 

The type and extent of this information, 
the purpose to which it is put and the 
degree to which it is disclosed to the other 
party at the time of nomination varies 
from nominating body to nominating 
body.  

For serial users of adjudication the 
practice is well known. Some take 
advantage of it more than others to 
secure the right nomination or avoid the 
wrong nomination.

The games that can be played might 
be, for example, to include a long list 
of adjudicators who the referring party 
suggests have conflicts of interest so 
they are precluded from selection or to 
suggest that particular qualifications and 
geographical location are required of the 
adjudicator so as to narrow the field to a 
few known individuals. In one well known 
case the potential pool of adjudicators 
was reduced from 109 to 5 by stipulating 
that a specific dual qualification was 
required. In another case the referring 
party fraudulently misrepresented that 
certain adjudicators had a conflict of 
interest. These practices were designed to 
secure the tribunal of its choosing.  

In the case of Eurocom Ltd v Siemens Plc3 
the court decided that such devices can 
invalidate the appointment. The court 
summarised the position;

72. .. Where a party applies to an 
adjudicator nominating body and 
makes a fraudulent representation 
then the fraud cancels the advantage 
which would otherwise have been 
obtained from the transaction by 
voiding the transaction altogether. In 
my judgment, applying the principles 
set out in Rous v Mitchell, where 
there has been a material fraudulent 
misrepresentation in the process 
of applying to the adjudication 
nominating body, the application 

for a nomination of an adjudicator 
is invalid and it is as if no application 
had been made. The state of mind of 
the RICS on receiving the application 
is irrelevant and it does not matter 
whether RICS was deceived or not. 

 

What information must the nominating 
body share with the responding party?

In the Eurocom case the question also 
arose as to whether the conduct of the 
nominating body in failing to disclose the 
representations it had received during 
the nominating process amounted to 
a breach of natural justice that would 
invalidate the appointment. The  
judge concluded;

 In this case, although the RICS 
explanatory notes indicate that they 
will send a copy of any application 
which refers to conflicts of interest to 
the responding party, they did not do 
so. Whilst it is evidently good practice, 
as the explanatory notes state, for 
the RICS to copy the application 
form to the other party where there 
are alleged conflicts of interest, I 
do not consider that the process of 
nomination requires that as a matter 
of procedural fairness under the 
principles of natural justice. 4

  I consider Ms Cheng to be right that 
the role of an adjudicator nominating 
body when they are approached 
unilaterally is limited to a proper 
exercise of their discretion to make 
the nomination. Given the character 
of an adjudicator nominating body, 
the fact that it appoints persons 
to act as adjudicators rather than 
making substantive decisions and 
the statutory framework of s.108 of 
the Housing Grants, Construction 
and Regeneration Act 1996, as 
amended, and the Scheme under 
which it operates, including the short 
period for a nomination, I do not 
consider that such a body has an 
obligation to consult with the other 
party or seek to achieve a balance 
between the parties which may be 
required by procedural fairness. 
This view is also supported by the 
conclusion of Akenhead J in Makers 
v Camden. Clearly, if one party 
acts dishonestly so as to affect the 
exercise of the discretion then, as I 
have set out above, that is a matter 
which might invalidate the exercise 
of their discretion but that is a  
different consideration.

 What matters can the nominating body 
take into account?

The legislation does not say anything 
about the process of selection. There 
is however a judicial statement in the 
Eurocom case;

 “I consider Ms Cheng to be right that 
the role of an adjudicator nominating 
body when they are approached 
unilaterally is limited to a proper 
exercise of their discretion to make 
the nomination.”

 What are the limits of this discretion? 
We know that the object is to 
nominate someone who is impartial.

 A complication arises if the 
nominating body introduces 
considerations that go beyond 
its duty to make an impartial 
appointment. This can arise where, 
for example, the nominating body 
asks questions such as whether 
adjudicators are “suitable” or  
“not suitable”. 

 Remember that in the Eurocom case 
Mr Justice Ramsey stated “I consider 
Ms Cheng to be right that the role 
of an adjudicator nominating 
body when they are approached 
unilaterally is limited to a proper 
exercise of their discretion to make 
the nomination.”

Reliance was also made in that case upon 
the judgment of Akenhead J in Makers UK 
Ltd v London Borough of Camden5 . Camden 
had sought to argue that; there was an 
implied term of the Contract whereby 
“neither party may seek to influence 
unilaterally the nominator’s determination 
regarding the identity of an adjudicator, by 
making unilateral representations to the 
nominator concerning whom he should 
nominate or otherwise” 

The implied term was rejected and in the 
course of the judgment the court made 
some interesting comments about the 
nomination process.

(3) …………….There has been no 
suggestion that the RIBA would be in 
breach of its own rules if it listened to 
and even acted upon representations 
as to the attributes or identity of the 
person to be nominated by it.

 (4)  There is no need to imply a term along 
the lines suggested by Camden. The 
system of nomination can work 
satisfactorily even if representations 
are made by the party seeking 

3:  [2014] EWHC 3710 (TCC) (07 November 2014)  
4:  The RICS will now provide copies of the documents if requested by the responding party 
5:  2008] EWHC 1836 (TCC) (25 July 2008)
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nomination. The RIBA can take or 
leave the representations.

(5)  It is not necessarily wrong or unhelpful 
for a party to make representations. 
For instance, if the dispute is one 
which is very technical, say involving 
thermo-dynamics, it might be 
very sensible for the RIBA to be so 
informed. Similarly, if it was known 
that one or more of the people on 
the RIBA Panel of adjudicators were 
conflicted out, it would be sensible 
for the RIBA to be informed. It would 
be pointless for the RIBA to nominate 
someone who would either have to 
turn down the appointment or whose 
decision could be challenged on the 
grounds of bias.

(9) I accept that it is at least not 
uncommon for parties seeking a 
nomination to suggest either a 
particular individual or that whoever 
is nominated should have particular 
attributes or experience. There was 
evidence about this and it is what 
happened in AMEC Capital Projects 
Ltd v Whitefriars City Estates Ltd 
[2004] EWCA Civ 1418.

 

It would seem therefore that there is 
judicial approval for the nominating 
body receiving representations from the 
referring party as to the nature of the 
adjudicator and the dispute as well as 
matters of conflict of interest. The Amec 
case supported as entirely proper the 
request for a specific adjudicator to be 
appointed who had previously been 
appointed in relation to a related dispute. 

But what are the limits of this discretion?  

Would matters of “suitability” be covered 
by such judicial pronouncements? The 
most recent TeCSA service amendments 
are considering the possibility of 
representations based on such a concept.

Does this invite referring parties to make 
representations that it would be wrong 
for the nominating body to have regard 
to? For example, could the referring party 
suggest that a person was not suitable 
because their hourly rate was too high or 
they had spent too long over the conduct 
of an adjudication or because they were a 
solicitor or because they had got the law 
wrong in a previous decision or because 
they objected to a man or a woman or a 
particular ethnic group? Many of these 
matters have been rejected as founding 
any grounds on which a judge should 
recuse himself. See Locabail (UK) Ltd v 
Bayfield Properties Ltd & Anor6.  Are they 
considerations which the nominating 
body should not take into account? If so 
must it set that out in its rules?

How should objections to the 
appointment be dealt with?

If the information provided to the 
nominating body is incorrect or irrelevant 
should there be a process to correct the 
position before the appointment is made? 
It is not easy to see how the responding 
party will be able to correct the 
misrepresentation in the short timescale 
available. The question is should the 
nominating body in those circumstances 
proceed with the nomination and leave 
it to the aggrieved party to make its case  
in court?

That approach has some judicial support 

albeit in the context of arbitration. In the 
case of United Co-Operatives Limited v 
Sun Alliance & London Assurance Co Ltd & 
Anor7  an injunction was sought by a party 
to a rent review clause to prevent the 
president of the RICS from appointing an 
independent surveyor. The objection was 
based on the construction of the lease 
and the suggestion that the appointment 
was premature. In that case decided by Mr 
Justice Hoffman as he then was, the court 
decided that it would not restrain the 
appointment but that the appointment 
should be made and, if the aggrieved 
party considered the appointment was 
void, it could apply for a declaration 
before the court. 

Should there be greater 
regulation of, or clarity about, 
the nomination process?

It would seem that the courts have 
been generous in their protection of the 
nominating bodies and have sought to 
assist them in their quest to go beyond 
simply selecting a name from a list. Has 
the law in effect developed such that 
nominating bodies are largely beyond 
challenge when it comes to the exercise 
of their discretion and is that desirable?

This is not a matter on which the courts 
are well placed to provide a development 
or change in the law. It is perhaps time 
that Parliament re-considered the current 
position and set out more clearly the 
basis for the nominations being made. 
Alternatively the nominating bodies could 
consider whether common guidance on 
their approach to nomination could be 
adopted instead of regulation.

6:  [1999] EWCA Civ 3004 (17 November 1999)  at para 25 
7:  [1987] 1 EGLR

Shona Frame is a Partner and 
Kathryn Moffett as Associate in the 
Infrastructure Construction and  
Energy Disputes team at CMS. They  
can be contacted on  
shona.frame@cms-cmno.com and 
kathryn.moffett@cms-cmno.com

Issues arising in adjudications have 
found their way into our courts on a fairly 
consistent basis since the Construction 
Act came into force.   The Act provides that 
“a party to a construction contract has the 
right to refer a dispute arising under the 
contract for adjudication” and that notice 
may be given “at any time”.  This broadly 

drafted right has led to considerable 
debate in the courts about what can be 
included in “a dispute”, whether parties 
can withdraw from adjudications and 
whether serial adjudications amount to 
an abuse of process. 

WHAT CAN BE INCLUDED 
IN “A DISPUTE”?

Judicial pronouncements on the “one 
dispute” issue include Witney Town 
Council v Beam Construction (Cheltenham) 
Ltd [2011] EWHC 2332, where Mr Justice 

Akenhead stated “if there is a clear link 
between two or more arguably separate 
claims or assertions that may point to there 
being one dispute”.  

This follows HHJ Humphrey Lloyd’s 
reasoning in Sindall Ltd v Solland [2001] 3 
TCLR 30: “Where a dispute is referred, there 
is comprehended within it all its constituent 
elements, including sub-disputes, 
contentions, issues (some of which might 
have been referred separately) - in other 
words all the ingredients which go into the 
dispute referred.”

This wide definition is helpful for referring 

The Serial Problem of Serial Adjudications
Shona Frame and Kathryn Moffett, CMS. 
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parties seeking to wrap up related 
matters without the need for multiple 
adjudications. However, the opposite 
can be the case when there are multiple 
adjudications between the same parties 
under the same contract. In that case, 
the issue of whether the dispute is the 
“same or substantially the same” as one 
which has previously been referred to 
adjudication comes into play.  

HAS THE DISPUTE BEEN THE SUBJECT 
OF A PREVIOUS ADJUDICATION?

Whether a dispute has been the subject 
of a previous adjudication is essentially a 
question of fact..  In deciding the question 
of fact, it is necessary to consider:

(i)  the terms, scope and extent of 
the dispute previously referred to 
adjudication; and 

(ii)  the terms, scope and extent of the 
previous adjudicator’s decision.  

This was the approach adopted  by the 
court in Skanska Construction UK Ltd v The 
ERDC Group Ltd [2003] SCLR 296.  There, 
the court had regard to the timing of the 
adjudication as compared to the stage 
the contract had reached, the different 
contractual provisions applicable to 
interim as opposed to final account 
claims and the availability of additional 
information.  In taking this approach, 
the court in Skanksa concluded that the 
“fundamental nature and parameters of 
the dispute” were different. 

The fact-specific nature of the enquiries 
on this topic has meant that there have 
been a multitude of cases on it.  Coulson 
on Construction Adjudication (2015) 
notes that “Generally speaking, the courts 
have found that subsequent adjudicators’ 
decisions have not trespassed on the 
province of earlier decisions.” (para 7.114)

However, despite this, in Jonjohnstone 
Construction Limited v Eagle Building 
Services Limited [2017] EWHC 2225 (TCC) 
the court noted that “the courts have 
expressed concern at the proliferation 
of serial adjudications and the difficulty 
that they can cause, particularly where 
the referring party has sought to re-
adjudicate…a dispute, having sought to 
dress it up as a different dispute from one 
previously decided”. 

The courts have refused to support the 
practice with Coulson J saying in Benfield 
Construction Ltd v Trudson (Haddon) Ltd 
[2008] EWHC 2333 (TCC): “Allowing one 
party to raise one legal issue at a time in 

serial adjudications extending over many 
months or even years until that party 
achieves a result that it likes would place an 
intolerable burden on the other party. It was 
not the purpose for which adjudication was 
designed.”

Parties have though raised other 
arguments related to serial adjudications.

RECENT THEMES IN SERIAL 
ADJUDICATIONS

In Jacobs UK Ltd v Skanska Construction 
UK Ltd [2017] EWHC 2395 (TCC), the 
parties entered into a contract in respect 
of a PFI project for the design and 
maintenance of street lighting. A dispute 
arose in relation to the design services 
that Jacobs had provided. Skanska 
commenced an adjudication and the 
adjudication continued in line with the 
agreed timetable. However, Skanska’s 
counsel became unavailable and Skanska 
was unable to serve its reply in time. 
Skanska then withdrew its reference to 
adjudication and asked the adjudicator 
to resign. It then served a fresh notice 
on Jacobs in which one of its claims was 
withdrawn, the scope of the dispute had 
narrowed and the methodology and 
quantum of damages was revised. 

On receipt of the second notice, Jacobs 
applied to the TCC for a declaration 
that Skanska was acting unlawfully in 
proceeding with adjudication 2, an order 
restraining Skanska from proceeding 
adjudication 2, an order requiring 
Skanska to withdraw from adjudication 2 
and a declaration that Jacobs was entitled 
to be paid its costs of adjudication 1. 

Jacobs described the protection it sought 
as being its right to a “procedurally 
fair process of the dispute which is not 
unreasonable and oppressive”. Skanska 
argued that it had “an unrestricted 
right to start, abandon and pursue 
serial adjudications in respect of the  
same dispute”. 

Mrs Justice O’Farrell held that the 
Construction Act does not impose any 
restrictions on the referring party’s 
entitlement to withdraw unilaterally a 
claim referred or to commence a further 
adjudication in respect of the same, 
or substantially the same, dispute. It is 
envisaged that where an adjudication 
ends without a decision, a party is able 
to refer the same dispute to a second 
adjudicator. 

Whilst there is no concept of an abuse 
of process in adjudication, it is not the 

case that the courts will never intervene 
to prevent a party pursuing a claim in 
adjudication. The court does have the 
ability to grant an injunction under 
section 37 of the Senior Courts Act 
1981 in cases where it appears to the 
court to be “just and convenient to do 
so”. That would include circumstances 
where an adjudication is “unreasonable 
and oppressive”. That is a matter of fact 
to be decided on a case-by-case basis.  
However, it could include cases where: the 
dispute has already been decided in an 
earlier adjudication; where the referring 
party has failed to comply with awards or 
pay costs from a previous adjudication; 
or where the further adjudication is 
vexatious such as serial adjudications on 
the same claim. 

On the facts in Jacobs UK Ltd v Skanska 
Construction UK Ltd  it was held that 
Skanska had acted unreasonably in its 
withdrawal (the unavailability of counsel 
not being a good enough reason, 
especially where the party in default has 
control of the timing and scope of the 
reference). 

However, unreasonableness on its own 
was not enough.  The act has to have been 
unreasonable and oppressive before 
the court would be prepared to restrain 
the commencement of a subsequent 
adjudication. In the instant case, the 
substance of the claims had not changed 
and, although there was new material, it 
had been anticipated that there might 
be new arguments in Skanska’s reply. 
As a result, the inconvenience and 
additional costs suffered by Jacobs were 
not so severe or exceptional as to warrant 
injunctive relief.

WHAT IS “UNREASONABLE AND 
OPPRESSIVE” BEHAVIOUR?

The discussion around what constitutes 
“unreasonable and oppressive” behaviour 
has also been explored in previous 
case law in the context of adjudication. 
For example in Twintec Limited v 
Volkerfitzpatrik Limited [2014] EWHC 10 
(TCC) it was held that a party should not 
be prevented from pursuing its right to 
adjudication save in the most exceptional 
circumstances. 

This was supported by the Scottish 
Inner House case of T Clarke (Scotland) 
Limited v Mmaxx Underfloor Heating 
Limited [2014] CSIH 83 where the pursuer 
sought an interdict against the defender 
“commencing or insisting upon any 
adjudications … in relation to matters 
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arising or purporting to arise under or in 
relation to a contract …”. There, the court 
considered that “the court should be slow 
to intervene” in a party’s right to adjudicate 
and agreed that this should only happen 
in exceptional circumstances.

The issue of costs has of course also 
arisen in this context. In Jacobs it was 
common ground between the parties 
that, in the absence of agreement 
giving the adjudicator power to award 
costs, a party’s costs of adjudication are  
not recoverable. 

However, in that case it was found that 
the parties had entered into an ad hoc 
agreement in relation to the applicable 
procedural rules and timetable for 
adjudication 1. That was considered to 
impose new enforceable obligations on 
the parties.  

The failure by Skanska to serve its reply 
or continue with adjudication 1 was a 
breach of that ad hoc agreement. Jacobs 
was therefore entitled to recover its 
wasted or additional costs as damages.  
However, that did not encompass all 
costs, only those caused by that failure. 
So, for example, this did not extend to the 
costs related to the heads of claim which 

had been abandoned by Skanska. This is 
because Skanska could have abandoned 
these heads of claim in adjudication 1, 
had it progressed.  Alternatively, the judge 
considered that there was an implied 
term in the ad hoc agreement that if one 
party changed its mind and ignored the 
agreement, it would pay the wasted costs 
of the other. 

This latter point arising from the Jacobs 
decision may be an area in which we see 
further claims arising. It is not unusual 
for there to be some to and fro between 
parties to reach agreement on timetable 
in adjudications, including extensions to 
this. In the Jacobs case, this went further 
than just an agreement on timetable as it 
also included applicable procedural rules. 
However, where the line is on this is not 
yet clear. 

That would be consistent with the focus 
on costs recovery in other circumstances. 
The latest attempt by parties to recover 
their costs in adjudication has seen 
claims made under the Late Payment of 
Commercial Debts (Interest) Act 1998. 
However, such claims seem very unlikely 
to succeed following the recent case 
of  Enviroflow Management Ltd v Redhill 

Works (Nottingham) Ltd (2017) EWHC 2159 
(TCC)  in which it was decided that the 
adjudicator had no jurisdiction to make a 
cost award under the Late Payment Act. 

THE COURTS’ ROLE IN 
ADJUDICATIONS IN THE FUTURE?

The flow of cases to the courts on issues 
related to serial adjudications sees no sign 
of abating with new themes continuing 
to arise.  This is notwithstanding the 
original rationale of adjudication being 
a mechanism to allow for a fast and 
summary process for the determination 
of disputes on an interim basis.  This 
interim determination being with a view 
to preserving relationships and securing 
cash flow for the supply chain.  However, 
given the number of adjudications going 
to court, it may be difficult for regular 
participants in the adjudication process 
to recognise the original intentions of the 
Act (incepted almost 20 years ago) being 
achieved in practice. 

That said, one consistent theme appears 
to be the courts’ continual support of the 
right to adjudicate and a reluctance to 
interfere with this. 

The editors of your newsletter have asked 
me to write about the changes that were 
made to the Society of Construction Law’s 
Delay and Disruption Protocol when the 
2nd edition was published in February 
2017. They thought (rightly or wrongly) 
that I would be well placed to do this, 
as I was the chairman of the committee 
that drafted the original version, and was 
also a member of the committee that 
produced the 2nd edition. Unless one was 
very familiar with the 1st edition, it is not 
easy to decipher the changes in the 2nd 
edition, as no redline version showing 
the differences was published. So some 
inside knowledge, and some historical 
records, are indeed useful in identifying 
the changes and the reasons for them.  
On the other hand, I cannot claim to be a 
very objective commentator. 

The idea of the Protocol came at a talk 
which Peter Johnson of Linacre Associates 
and I gave to the SCL at the National 
Liberal Club in London in June 2000. The 
concept was to provide guidance on the 
issues that came up repeatedly when 
dealing with extension of time (EOT) 
and prolongation claims on construction 
contracts, such as who owns the float, 
how to deal with concurrent delay, and 
how to assess costs in delay claims. A 
drafting sub-committee was formed, with 
me as chair, and in October 2002, the first 
edition of the Protocol was launched.

In 2013, by which time the Protocol 
had been in circulation for more than a 
decade, it was decided that it was time for 
a review, to see whether the Protocol was 
still current and meeting the objectives 
it set for itself. A conference was held 

at Kings College London in April 2013. 
A panel of speakers (including me) 
addressed specific topics. Lord Justice 
Jackson was the chairman. The most 
influential speech was that made by David 
Barry of Blackrock. He was particularly 
critical of the Protocol’s emphasis on the 
use of Time Impact Analysis (TIA) in both 
prospective and retrospective analysis of 
EOT entitlement. His point was that TIA 
was being misused by delay analysts to 
create wholly unrealistic and theoretical 
EOT entitlements. It was time (David felt) 
to put a stop to this. The audience, on a 
show of hands, agreed with him. Other 
topics were also raised and debated, and 
soon after the conference the SCL Council 
decided that a drafting committee should 
be formed, under a new chair (Kim 
Rosenberg) but with some continuity of 

The Society of Construction Law Delay  
and Disruption Protocol, 2nd edition:  
the changes and the reasons for them 
Jeremy Winter. Independent Arbitrator and Adjudicator
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membership with the original committee, 
to conduct a limited review.

Eight issues were included in the drafting 
committee’s terms of reference for this 
review:

(a) Whether the expressed preference 
should remain for time impact 
analysis as a programming 
methodology where the effects of 
delay events are known; 

(b) The menu and descriptions of delay 
methodologies for after the event 
analysis – including to incorporate 
additional commonly used 
methodologies;

(c) Whether the Protocol should 
identify case law (UK and 
international) that has referenced 
the Protocol;

(d) Record keeping;

(e) Global claims and concurrent delay;

(f ) Approach to consideration of 
claims (prolongation / disruption – 
time and money) during currency 
of project;

(g) Model clauses; and

(h) Disruption.

So it was not intended that the new 
committee should conduct a wholesale 
review of the entire Protocol. The 
committee did however have in mind 
what effect any changes it made would 
have on UK adjudication. Of course, 
adjudication was already a feature of 
construction dispute resolution in 2002, 
but by 2013 its use and acceptability 
had increased beyond expectations, 
resulting in far fewer construction cases 
being decided by the courts. Since the 
Protocol was being relied on in many 
adjudications, without realistic prospects 
of the resulting adjudicator’s decisions 
being reviewed by the courts, it was 
particularly important to try to make sure 
it reflected current good practice on the 
topics it covers. 

The review committee first tackled items 
(a) and (b) on the list above, as they were 
considered to be the most pressing. In 
July 2015, the committee issued a Rider 
1 to the Protocol. The Rider contained 
an explanation of its objectives and new 
wording to be inserted into the Protocol 
at the time when the revised version was 
published. The structure of the original 
Protocol was to set out Core Principles on 
key issues (around 10 lines of text) and 
then longer guidance to explain those 

Core Principles. The Rider followed that 
structure - it provided wording for three 
revised Core Principles and Guidance 
on those new Core Principles. In brief 
paraphrase, the new Core Principles were 
as follows:

 Core Principle 3 – contract 
provisions about claiming EOT must 
be complied with, and applications 
for EOT made quickly. The practice 
of many contract administrators 
(CAs) waiting to see whether the 
EOT would actually be needed was 
to be discouraged, and a contractor 
should not be prejudiced by delay 
on the part of a CA in dealing 
with an EOT application. The main 
change here to the original text was 
to elevate to a core principle the 
opposition to CA’s adopting a “wait 
and see” approach. 

 Core Principle 4 – subject to the 
wording of the contract, an EOT 
should be granted to the extent the 
employer risk event was reasonably 
predicted to prevent the works 
being completed by the contract 
completion date. This should be 
on the basis of an appropriate 
delay analysis, the conclusions 
from which made sound common 
sense. The main change here to 
the original text was to emphasise 
that the output of the delay analysis 
must be common sense – this 
reflected experience that TIA was 
being misused to produce results 
that made no sense at all.

 Core Principle 12 – the original CP 
12 contained a recommendation 
that, in deciding an EOT entitlement, 
the judge or adjudicator should put 
him/herself in the position of the 
CA at the time of the employer risk 
event. This too was concerned with 
avoiding “wait and see” by CAs, and 
encouraged the use of TIA. The 
revised CP 12 is quite different; it 
recommends that EOT entitlement 
should be assessed within a 
reasonable time after submission 
of an EOT application, but says 
that when an EOT application is 
being assessed a long time later, a 
prospective delay analysis might no 
longer be appropriate. This reflects 
the move away from TIA. 

The remainder of the Rider contains 
guidance and elaboration on the new 
Core Principles.  Reflecting item (b) in 
the terms of reference, the Rider contains 
a table setting out different methods 

of delay analysis, whether they are 
prospective or retrospective analyses, 
and what programming information is 
required to carry out each of them. 

The publication of the Rider in 2015 
completed what were thought to be 
the most pressing tasks, but much 
more remained to be done. Tackling the 
remainder of the topics took until the 
publication of the 2nd edition of the 
Protocol in February 2017 (into which 
the amendments set out in the Rider 
were absorbed). Some were easy, some 
less so. Taking them in turn (by reference 
to the eight matters that formed the 
committee’s terms of reference set out 
above): 

(c)   Whether the Protocol should 
identify case law (UK and 
international) that has referenced 
the Protocol: this being an ever-
evolving body of law, and one 
which was not easy to monitor and 
keep up to date, it was decided 
that the best thing to do was to put 
references to case law citing the 
Protocol on the SCL’s website8. It is 
fair to say that there is no ground-
breaking endorsement of the 
Protocol in any of the cases cited, 
but on the other hand, there is no 
overt criticism.

(d)  Record keeping: the 2nd edition 
contains more developed guidance 
on record keeping in relation to 
delay and disruption issues than 
in the original. There is a new 
Core Principle on programmes 
and records (Core Principle 1, 
emphasising how important 
records are). The corresponding 
guidance section has been largely 
re-written, but still places emphasis 
on preparing a proper programme, 
and using it for EOT applications. 

(e)  Global claims and concurrent 
delay: these are important topics 
that must be considered separately. 
First, global claims: in the original 
Protocol, the use of global claims 
(i.e. claims lacking substantiation 
of cause and effect of alleged 
employer delays on the contractor’s 
progress and time-related costs) 
was “discouraged by the Protocol and 
rarely accepted by the courts”. The 
2nd edition still discourages global 
claims, but notes “an apparent trend 
for the courts to take a more lenient 
approach to global claims”. The 
case the drafting committee had 
particularly in mind was Walter Lilly 

8:  Go to https://www.scl.org.uk/resources/delay-disruption-protocol, then click on “A summary of these cases is available here”.
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v Mackay9, a decision of Mr Justice 
Akenhead in 2012. In his judgment, 
Akenhead J said the following:

 “I do not accept that, as a matter 
of principle, it has to be shown by 
a claimant contractor that it is 
impossible to plead and prove cause 
and effect in the normal way or that 
such impossibility is not the fault 
of the party seeking to advance the 
global claim.”

 “There is nothing in principle 
"wrong" with a "total" or "global" 
cost claim. However, there are 
added evidential difficulties (in 
many but not necessarily all cases) 
which a claimant contractor has to 
overcome.”

The drafting committee took the view 
that the need to present claims on a 
global basis usually results from a lack of 
contemporary records (or unwillingness 
to use them); since the Protocol places 
great emphasis on the importance of 
keeping good records, it would be better 
not to be seen to be supporting what 
could be said to be lower standards  
of proof.

Concurrent delay: if one summed up what 
the original Protocol said about remedies 
when there was concurrent delay by the 
contractor at the time of an Employer 
risk event, it was “time but no money”. 
In other words, the contractor would be 
entitled to an EOT but would not recover  
prolongation costs10. The 2nd edition is 
rather more nuanced on the EOT element 
of this topic, reflecting recent case law 
on the topic. The new approach is best 
understood by setting out a couple of key 
paragraphs from the 2nd edition:

“10.7 From a legal perspective, there are 
two competing views as to whether 
an Employer Delay is an effective 
cause of Delay to Completion where 
it occurs after the commencement of 
the Contractor Delay to Completion 
but continues in parallel with the 
Contractor Delay. This can be 
illustrated by the following example 
scenario: a Contractor Risk Event will 
result in five weeks Contractor Delay 
to Completion, delaying the contract 
completion date from 21 January to 
25 February. Independently and a few 

weeks later, a variation is instructed 
on behalf of the Employer which, 
in the absence of the preceding 
Contractor Delay to Completion, 
would result in Employer Delay to 
Completion from 1 February to 14 
February.  

10.8 On one view, the two events are 
both effective causes of Delay to 
Completion for the two week period 
from 1 to 14 February because they 
each would have caused Delay to 
Completion in the absence of the 
other (with the subsequent delay 
from 15 February to 25 February 
caused by the Contractor Risk Event 
alone). This view may be supported 
by older English appeal court cases 
(no doubt predating critical path 
analysis) which provide that if the 
failure to complete the works is due in 
part to the fault of both the Employer 
and the Contractor, liquidated 
damages will not be payable. In a 
situation like the example described 
in paragraph 10.7 above, it can be 
argued that both the Employer Risk 
Event and the Contractor Risk Event 
are in part the cause of the Delay to 
Completion.

10.9 On the other view, the Employer 
Delay will not result in the works 
being completed later than would 
otherwise have been the case because 
the works were already going to 
be delayed by a greater period 
because of the Contractor Delay to 
Completion. Thus, the only effective 
cause of the Delay to Completion is 
the Contractor Risk Event. This is the 
consistent position taken in recent 
lower level English court decisions. 

10.10 The Protocol recommends the latter 
of these two views, i.e. that where 
an EOT application relating to the 
situation referred to in paragraph 
10.7 above is being assessed, 
the Employer Risk Event should 
be seen as not causing Delay to 
Completion (and therefore there is no 
concurrency). Concurrent delay only 
arises where the Employer Risk Event 
is shown to have caused Delay to 
Completion or, in other words, caused 
critical delay (i.e. it is on the longest 
path) to completion. The Protocol 

cautions that this recommendation 
would have to be re-considered were 
an appeal court to take a different 
approach to this issue.”

The cases the drafting committee had in 
mind in producing this revised wording 
were Adyard v SD Marine11, Walter Lilly 
v Mackay12 and Jerram Falkus v Fenice 
Investments13, all of which endorse the 
position set out in paragraph 10.10 above. 
Conscious that these decisions were all at 
first instance (i.e. not appeal court cases), 
the drafting committee added the caveat 
in the final sentence above. 

In this context, it is worth mentioning 
the recent decision of Fraser J in North 
Midland v Cyden Homes14. In that decision, 
the judge looked at the cases I have just 
referred to, and on the issue of whether 
the prevention principle was relevant to 
concurrent delay, said this:

 “If the point were open to me for 
decision, which it is not in this case, 
I would apply and follow the same 
reasoning, and come to the same 
conclusions, as both Hamblen and 
Coulson JJ did in those cases, on 
the very same point. In so far as 
there may be other disputes where 
the parties find themselves at odds 
concerning the dicta in both Adyard 
and Jerram Falkus on the one hand, 
and other writing, commentary or 
articles which suggest such dicta are 
wrong on the other, cost-effective 
resolution of those other disputes is 
more likely if those parties proceed 
on the basis that the two authorities 
to which I have referred are correct. 
In my judgment, I agree with the 
analysis of each of them and would 
proceed on the basis that they both 
clearly are.”

I think it is questionable whether it is 
appropriate for a first instance judge, in 
an obiter15 comment, to tell parties not 
to waste time and money arguing in 
future cases that particular first instance 
decisions are wrong. The better view, I 
suggest, is that it is open to any party 
to put any reasonable argument in any 
case; it is then for the judge hearing that 
case to decide whether the argument 
is correct, and if he/she concludes it 
is not, for the losing party to have the 
possible opportunity to appeal against 

9:    [2012] EWHC 1773 (TCC) (11 July 2012) 
10:  [Core Principles 9 and 10 in the original Protocol 
 11: [2011] EWHC 848 (Comm) – Hamblen J  
12:  See above 
13:  [2011] EWHC 1935 (TCC) (Coulson J) 
14:  [2017] EWHC 2414 (TCC) 
15:  i.e. not part of the reasoning for his decision
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that decision. The interaction of the 
prevention principle and the modern 
judicial approach to concurrent delay 
are, at minimum, potential topics for the 
Court of Appeal to look at again. 

(f) Approach to consideration of claims 
(prolongation / disruption – time and 
money) during currency of project: this 
topic contemplated the production of 
a manual for dealing with delay related 
claims while the project was ongoing. 
While an admirable idea, it proved a task 
too large and time-consuming for the 
drafting committee to tackle. 

(g)  Model clauses: there were model 
clauses in the original Protocol for how 
programmes should be prepared and 
updated. These have been deleted from 
the 2nd edition, on the basis that it is 
not the function of the Protocol to draft 
contract wording. Also deleted were 
some figures at the end of the original 
Protocol depicting graphically how the 
Protocol recommended dealing with 

float and concurrent delay. Depending 
on their background, some people found 
these graphics helpful, others found them 
impenetrable. 

(h) Disruption: The original Protocol 
contained a scant 2½ pages on 
disruption, mainly making the point that 
disruption is not the same as delay. That 
was not really sufficient to help the user 
wanting to prepare a disruption claim, 
and the 2nd edition contains a much 
more comprehensive 7 pages on this 
important topic, including a discussion of 
various different methods of carrying out 
a disruption analysis.

By way of concluding comments, the 
original drafting committee expected 
in 2002 that, with or without the 
guidance of the Protocol, the quality 
and functionality of programmes, their 
accurate updating to reflect progress, 
and their usefulness in assessing EOTs 
would improve considerably as time went 
by.  This has proved not to be the case 

(at least from the admittedly distorted 
perspective of those involved in delay 
claims). Nor has the original Protocol’s 
strong encouragement of dealing with 
EOT claims as soon as they arise always 
been followed; both contractors and 
CAs are at fault in this respect. So it is 
right that the 2nd edition of the Protocol 
should place a lesser emphasis on the 
use of programmes, and remind us that 
the output of any analysis must make 
common sense. 

On the other hand, there are many 
parts of the original Protocol which 
have not required change, and whose 
recommendations have become 
accepted practice (for example, its 
approach to float). So to a considerable 
degree, I believe it can be said that the 
Protocol has served a useful function, not 
least in adjudication cases.

JonJohnstone Construction Limited 
v Eagle Building Services Limited

Reference: [2017] EWHC 2225

Date: 29 June 2017

Judge: Mrs Justice Jefford

Key Terms: Adjudication – Enforcement – 
Pay less notices – Summary judgments

Link: No public report available

In this case, Claimant JonJohnstone 
Construction Limited (“JC”) sought to 
enforce an adjudication decision dated 21 
March 2017 which ordered the Defendant 
Eagle Building Services Limited (“EBS”) to 
pay the sum of £52,336.84 plus VAT.

JC, a sub-contractor, was engaged by 
EBS to carry out on-site prefabrication 
of steel bar reinforcement cages for 
foundations and other associated works. 
In March 2016, JC made an application for 
payment in the sum of £52,336.84 plus 
VAT. Disputing the amount, EBS made no 
payment. JC sent a further notice seeking 
the same amount in April. Subsequently, 
JC commenced an adjudication seeking 

payment of the sum set out in its April 
notice. The adjudicator held that the 
April notice was invalid because the 
March application was a valid and 
effective notice. JC commenced another 
adjudication seeking payment of the 
sum claimed in the March application. 
The second adjudicator decided that the 
March application was a valid notice and 
that EBS’ response was not a valid payment 
notice or pay less notice. Therefore, JC 
was entitled to payment of the amount 
stated as due in the March 2016 notice. 
EBS argued that the adjudicator lacked 
jurisdiction because the second reference 
was of the same or substantially the same 
dispute as the first adjudication and that 
it was not possible to re-adjudicate the 
same matter.

Jefford J. rejected EBS’ argument that 
the second adjudicator was asked to 
determine substantially the same dispute 
as it was clear that different disputes 
were referred. While there was a factual 
overlap, the first adjudication dealt with 
the entitlement to payment under the 
April notice whereas the subsequent 
adjudication dealt with the entitlement 
to payment under the March notice. 

Referring to the decision of Coulson J 
in Benfield Construction Ltd v Trudson 
(Hatton) Ltd [2008] EWHC 2333 (TCC), it 
was decided that a series of adjudications 
can deal with separate legal issues as 
long as there was no attempt to re-
adjudicate previously determined points. 
The first adjudication decision held that 
JC was entitled to be paid under the 
March notice and was not required to 
provide further notice. There was no 
breach of natural justice and no failure 
to consider properly the issues raised. 
Further, the second adjudication was not 
trying to make good a deficiency in the 
April notice. It was immaterial that the 
second adjudicator considered himself 
to be bound by the first adjudicator’s 
decision on the validity of the referral, 
as the first adjudicator made no finding 
on the entitlement to be paid under the 
first referral. JC was, therefore, entitled 
to summary judgment to enforce the 
second adjudicator's decision. 

This case is a useful reminder that serial 
adjudications can be validly commenced   
so long as they do not attempt to re-
adjudicate previously determined points.

 

Case Notes Corner
Nicholas Gould, Sang-Soo Oh and Tatyana Tall of Fenwick Elliott
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The Vinden Partnership Ltd v Orca 
LGS Solutions Ltd and another 

Reference:  [2017] EWHC B24 (TCC)

Date: 26 July 2017

Judge: HHJ Stephen Davies

Key Terms: Adjudication – Enforcement 
– Evidential burden – Fees – 
Reasonableness; Summary judgments

Link:  http://www.bailii.org/ew/
cases/EWHC/TCC/2017/B24.html

HHJ Stephen Davies granted summary 
judgment in favour of the claimant 
adjudicator requiring the defendant to 
pay his fees which the defendant had 
refused to pay as it considered them 
excessive. 

The defendants (the first defendant, 
Orca LGS Solutions Ltd and the second 
defendant, Stourport on Seven Care 
Ltd) to the action were involved in an 
adjudication against each other with the 
claimant, “the company through which the 
well-known adjudicator, Mr Peter Vinden” 
who was appointed as the adjudicator.

The adjudication lasted 58 days and the 
adjudicator took an agreed extended 
period to reach his decision. There were 
jurisdictional issues, substantial amounts 
of paperwork and the adjudicator also 
had a site visit. The adjudicator provided 
a reasoned decision, which ran to some 
64 pages that was accompanied by a 
quantum breakdown. The adjudicator 
charged the parties just under £33,000 
plus VAT in fees at an hourly rate of 
£285 per hour, for 114.5 hours work, 
which the parties did not pay. The 
adjudicator therefore brought this claim 
for payment of those fees. One party to 
the adjudication had already settled the 
adjudicator's claim, so the application 
for summary judgment proceeded only 
against the other party.

The court referred to HHJ Waksman's 
judgment in Fenice Investments Inc v 
Jerram Falkus Construction Ltd [2011] 
EWHC 1678 (TCC), noting that even if an 
adjudicator's appointment attempted to 
require payment without regard to the 
reasonableness of the fees, it would "take 
very clear words indeed to exclude the 
implied obligation that the fees charged 
should be reasonable”. HHJ Stephen 
Davies also noted that: 

“where reasonableness is in issue then 
insofar as the adjudicator has 
provided details of his time spent 

… there is an evidential burden on 
the defendant to make out a prima 
facie case for unreasonableness and 
that the court should adopt a robust 
approach to this question, allowing 
the adjudicator a considerable 
margin of appreciation”. 

And finally so far as time taken is 
concerned, “the adjudicator is given 
considerable discretion by the Scheme 
as to the procedure to be adopted and is 
also entitled to decide such matters as he 
or she considers necessary to decide in 
order to determine the dispute.”

On the facts, the court concluded 
that the time taken was reasonable 
and proportionate to the value and 
complexity of the claim.

This case reiterated the established 
approach by the TCC that the TCC should 
endeavour to determine such disputes 
without the need for a full trial, even if 
summary judgment is not appropriate. 
That approach has also been endorsed 
by Coulson J in his book Coulson on 
Construction Adjudication (third edition, 
Oxford University Press, 2015). The case 
also emphasises that whilst in most cases 
a term will be implied into an adjudicator’s 
appointment that his entitlement will 
be subject to reasonableness, the party 
disputing the fees will have a difficult 
evidential burden to discharge. 

Jacobs UK Ltd v Skanska 
Construction UK Ltd

Reference: [2017] EWHC 2395

Date: 29 September 2017

Judge: Mrs Justice O’Farrell

Key Terms: Adjudication – Enforcement 
– Multiple adjudications

Link: http://www.bailii.org/ew/
cases/EWHC/TCC/2017/2395.html

In this case, O'Farrell J reviewed 
the Claimant’s (“Jacobs”) injunction 
against the Defendant (“Skanska”) to 
restrain Skanska from proceeding with 
an adjudication following Skanska’s 
withdrawal from an earlier adjudication 
between the parties. The central question 
considered by O'Farrell J was whether 
a party to an adjudication is entitled to 
withdraw a dispute from adjudication 
and subsequently refer the same, or 
substantially the same, dispute to a 
second adjudication.

A dispute between the parties arose with 
regard to the adequacy of the design 
services provided by Jacobs. Skanska 
gave a notice of its intention to refer 
the dispute to adjudication and the 
parties subsequently agreed an ad hoc 
timetable. However, Skanska’s counsel 
became unavailable and sought an 
extension of time two days before the 
deadline for the submission of its reply. 
The adjudicator refused to grant an 
extension of time. Skanska withdrew its 
reference to adjudication and invited 
the adjudicator to resign, which he did. 
A few months later, Skanska gave notice 
of its intention to submit the dispute to 
a second adjudication. The Referral in 
the second adjudication contained the 
same claims against Jacobs save that 
one of the claims had been withdrawn. 
The methodology and quantum of the 
damages claimed had also been revised.

O'Farrell J declined to grant injunctive 
relief to prevent Skanska with a second 
adjudication to deal with the same dispute 
in circumstances where Skanska withdrew 
from the first adjudication. She held that 
there is no express or implied restriction 
in the Housing Grants Construction and 
Regeneration Act 1996 or the Scheme 
preventing a party from withdrawing a 
disputed claim and then recommencing 
another adjudication. However, the court 
has the power to grant such injunction 
to prevent an adjudication under section 
37 of the Senior Courts Act 1981 if any 
further adjudication is “unreasonable 
and oppressive”. In this case, the learned 
Judge held that the second adjudication 
did not amount to unreasonable 
and oppressive behaviour so that no 
injunction would be granted. However, 
the court held that Jacobs was entitled to 
its “wasted or additional costs” caused by 
Skanska’s failure to comply with the first 
adjudication agreement.

This case outlines that a party to an 
adjudication is entitled to unilaterally 
withdraw from a dispute referred to 
adjudication and commence a further 
adjudication in respect of the same, 
or substantially the same, dispute at a 
later stage provided that the further 
adjudication is not “unreasonable and 
oppressive”.
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Vinci Construction UK Ltd v 
Beumer Group UK Ltd

Reference: [2017] EWHC 2196 (TCC)

Date: 30 September 2017

Judges: O'Farrell J

Key Terms: Adjudication – Adjudicator’s 
decision – Declaratory orders – 
Interpretation – Sectional completion

Link: http://www.bailii.org/ew/
cases/EWHC/TCC/2017/2196.html

This was another instalment of the 
Vinci / Beumer dispute. The claim was 
for declaratory relief as to the proper 
construction of the subcontract between 
the claimant, Vinci Construction UK Ltd 
("Vinci"), and the defendant, Beumer 
Group UK Ltd ("Beumer"), for the 
performance of a package of works 
relating to the baggage handling system 
at Gatwick Airport’s south terminal. 
The subcontract was in the form of the 
NEC3 Engineering and Construction 
Subcontract (ECS), using Main Option A. 

The subcontract provided for sectional 
completion. There was a different 
completion date and agreed liquidated 
damages figure for each section of 
Beumer’s works. Two sections (Sections 5 
and 6) fell into delay and Vinci therefore 
sought to levy liquidated damages under 
the subcontract in relation to those 
sections. The Beumer argued that it was 
unclear from the subcontract technical 
documents which specific elements 
of the delayed work fell into Section 5, 
and which fell into Section 6 thus, they 
argued, the liquidated damages clause 
should be deemed void for uncertainty. 

Beumer started the adjudication 
proceedings and the adjudicator 
agreed with Beumer, deciding that the 
subcontract’s provisions for sectional 
completion and liquidated damages 
were inoperable because of the lack 
of certainty and thus unenforceable. 
Vinci disagreed and commenced Part 
8 proceedings for a declaration by the 
TCC as to enforceability of the provisions 
relating to sectional completion dates 
and liquidated damages.

O'Farrell J granted  declaratory relief in 
favour of Vinci. She decided that the 
adjudicator was wrong and the liquidated 
damages provisions were enforceable. 
O'Farrell J began her legal analysis with the 
now-familiar consolidation of principles 
dealing with contractual construction 
given in Arnold v Britton [2015] UKSC 36 

and Wood v Capita [2017] UKSC 24. Of 
particular importance were decisions 
showing the courts’ reluctance to hold a 
term void for uncertainty (Anangel Atlas 
v Ishikawajima-Harima [1990] 2 Lloyd’s 
Rep 526; Whitecap v John H Rundle [2008] 
EWCA Civ 429) and that a term must be 
interpreted so as to bring it into harmony 
with other terms in the context of the 
whole contract. 

As the result, whilst Beumer was correct 
in pointing out that “baggage” and 
“remaining work” were relatively vague 
statements and not defined and that 
the subcontract was unclear as to 
what works were covered by Sections 
5 and 6, O'Farrell J found this alone was 
insufficient to render both sections void 
for uncertainty and to discharge Beumer 
from the liquidated damages attached to 
both sections’ completion dates. 

O’Farrell J identified that Vinci and 
Beumer clearly planned for the works 
to be split into several sections and had 
agreed on a completion date per section; 
both parties also consented to delay 
liquidated damages to be attached to 
each section’s completion date, acting 
as a clear incentive for Beumer to 
complete the works in a timely manner. 
Consequently, on a proper construction 
of the sub-contract, the court held that 
those provisions were "operable and 
enforceable". 

This case serves as a useful reminder 
that the court will do its best to find 
an interpretation that gives effect to 
the parties' intentions.  Although the 
judgment did not discuss the point, by 
referring the interpretation question 
to the court in Part 8 proceedings, 
Vinci successfully reversed the  
adjudicator's decision.

Edinburgh Schools Partnership Ltd v 
Galliford Try Construction (UK) Ltd

Reference: [2017] CSOH 133

Date: 24 October 2017

Judge: Lord Bannatyne

Key Terms: Adjudication – Enforcement 
– Scottish Case – Assignation – 
Assignment – Multiple adjudications

Link: http://www.scotcourts.
gov.uk/docs/default-source/
cos-general-docs/pdf-docs-for-
opinions/2017csoh133.pdf?sfvrsn=2

Lord Bannatyne in the Outer House of the 
Court of Session reviewed the principles 
of assignation under Scottish law which 
is equivalent to assignment under  
English law. 

A Project Agreement was entered into 
between Edinburgh Schools Partnership 
(“ESP”) and the City of Edinburgh Council 
to provide various services including the 
design, construction and refurbishment 
of a number of schools in Edinburgh 
as well as the facilities management of 
those schools. ESP entered into a Design 
and Build Contract with Galliford Try 
Construction (“Galliford”). ESP entered 
into a facilities management agreement 
in respect of the schools with a facilities 
contractor. A dispute arose between ESP 
and the facilities contractor which was 
referred to an expert for adjudication. If 
any dispute between ESP and Galliford 
raised substantially the same issue as the 
dispute with the facilities contractor, s.11 
of the Design and Build Contract enabled 
ESP to refer the dispute to be determined 
by an expert. The adjudications were 
conjoined and the adjudicator issued 
decisions in both adjudications. The 
Pursuer, ESP, sought to enforce an 
adjudicator’s decision against the 
Defender, Galliford, who sought to resist 
enforcement on three grounds:

1.  ESP had no locus to refer the 
dispute to adjudication as it had 
assigned its rights under the Design 
and Build Contract with Galliford to 
a third party as Security Trustee;

2.  The adjudicator did not have 
jurisdiction to decide the referred 
dispute as ESP had failed to follow 
the procedural requirements 
outlined in the Design and Build 
contract; and

3.  The adjudicator had committed a 
number of material breaches of the 
principles of natural justice.

Lord Bannatyne held that ESP had not 
assigned all of its rights under the Design 
and Build Contract to the security trustee. 
Instead, there had been an "assignation 
in security" where ESP still had the "title" 
to sue and to start an adjudication. It 
was noted by the court that there was 
a conceptual difference between an 
absolute assignment and assignment in 
security. Where there is an assignment 
in security, a party retained an interest 
in the contract. In this case, such interest 
was a financial interest. Therefore, 
such jurisdictional challenge to the 
enforcement of the adjudicator’s decision 
by Galliford had failed. 
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Lord Bannatyne rejected Galliford’s 
submission regarding the procedural 
requirements outlined in the Design and 
Build Contract as it was not established 
that the ESP had failed to follow these 
requirements. The court also rejected 
Galliford’s natural justice arguments 
regarding the procedure adopted in 
the adjudication and argument that 
the adjudicator was biased due to his 
involvement in a previous adjudication 
between the ESP and the facilities 
management contractor. Lord Bannatyne 
emphasised the fact that an adjudicator 
that had made a decision in a case did not 
necessarily disqualify him from hearing 
a related case raising the same issue. 
With that having been said, the issues in 
the two adjudications were held to be 
"entirely different". Although the second 
adjudication made a passing reference 
to his finding in the first adjudication 
on what amounted to a defect, such 
reference would not have caused “a 
fair minded and informed observer” to 
conclude that there was a real possibility 
of bias. Thus, Galliford’s challenges to the 
enforcement of the adjudicator’s decision 
were rejected.

English practitioners will find similarities 
to Mailbox (Birmingham) Ltd v Galliford 
Try Construction Ltd [2017] EWHC 67 
(TCC). Contrary to Scotland, there are 
several ways to protect funders’ interests 
in England and Wales. Such ways include 
collateral warranties or third party rights, 
with a charge over the employer's rights 
under the construction documents. 

Actavo UK Ltd v Doosan Babcock Ltd

Reference:  [2017] EWHC 2849 (TCC)

Date: 12 October 2017

Judges: O'Farrell J

Key words: Adjudicators' decisions 
– Enforcement – Extensions of time – 
Interest rates – Summary judgments – 
Validity

Link: No public report available

Actavo UK Ltd, the claimant, was a 
scaffolding and building services sub-
contractor. Doosan Babcock Ltd, the 
defendant, was a contractor working 
mainly in the energy sector. The 
defendant sub-contracted the claimant 
to carry out scaffolding, pipe, steel and 
painting works.

The defendant failed to pay and the 
claimant commenced an adjudication for 
an interim payment (the first adjudication). 
The adjudicator determined that the 
defendant should pay £630,000 to the 
claimant and that interest provisions 
in the Late Payment of Commercial 
Debts (Interest) Act 1998 (the ‘Act’) 
applied (the first award). The claimant 
commenced the instant proceedings 
for summary judgment to enforce the  
adjudicator's decision.

Whilst those proceedings were ongoing, 
the defendant asserted that a dispute 
had arisen in relation to the value of the 
final account for the works and started 
the second adjudication. The adjudicator 
in the second adjudication determined 
the final value of the works and held 
that £60,000 was due to the claimant 
(the second award). Two days before 
the hearing of the summary judgment 
application to enforce the first award, the 
defendant served an amended defence 
to the summary judgment application on 
the grounds that the first adjudicator had 
erred in relation to the issue of interest on 
the first award, and sought to reduce the 
sum due to the claimant by relying on the 
second award.

The defendant argued that there had 
been a contractual agreement in relation 
to the interest rate evidenced by a 
previous course of dealing. The defendant 
also issued Part 8 proceedings seeking a 
declaration that the sum to be paid to the 
claimant was £60,000, and that the Act 
did not apply in relation to interest. 

O'Farrell J enforced the first adjudicator's 
decision finding that, even if he erred by 
applying the Act to an interim payment 
(rather than the contractual rate of 1% 
over base), it was clearly a matter falling 
within the adjudicator's jurisdiction and 
the claimant was entitled to enforce the 
decision in full.

O'Farrell J followed the guidelines laid 
down in Hutton Construction Ltd v Wilson 
Properties (London) Ltd [2017] EWHC 
517 (TCC) to deal with adjudication 
enforcement and simultaneous Part 7 
and Part 8 proceedings. Also, the court 
looked at the guidance in HS Works 
Ltd v Enterprise Managed Services Ltd 
[2009] EWHC 729 when dealing with the 
question of whether one adjudicator's 
decision could be set off against the other 
with only the balance being ordered to  
be paid.

O’Farrell J decided that the issue of 
whether the parties had agreed a rate 

of interest by reference to a course of 
dealing was unsuitable for resolution 
at the hearing of a summary judgment 
application to enforce a decision of 
an adjudicator (Hutton Construction v 
Wilson Properties). This was because 
the issue could not be resolved simply 
by reference to the documents before 
the court at a short hearing. In any 
event, O'Farrell J decided that she could 
not determine the interest issue at the 
hearing and that there were doubts about 
the enforceability of the adjudicator’s 
decision in the second adjudication. 
A further hearing was ordered to deal 
with these issues. This case serves to 
emphasise that the TCC court is seeking 
to follow the guidance of Coulson J. in the 
case of Hutton Construction and serves as 
a further reminder to practitioners of the 
“steep hurdle for any responding party to 
clear in order to invalidate an adjudication 
decision”.
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As we go into winter, and prepare for 
Christmas, there are signs of discontent! 
The Construction Contracts Act 2013 
(the “CCA”) applies to all ‘construction 
contracts’, which has a similarly broad 
definition as in the United Kingdom, which 
were entered into after 25 July 2016. This 
means that developments commenced 
last summer are coming to completion 
and disputes over final accounts are, 
inevitably, beginning to emerge.  After a 
significant period of calm in the disputes 
world, there are rumblings that all may 
not be good with the construction 
world. The question remains, however, 
whether we will start to see more take up 
of adjudication as a means for resolving 
these ‘disputes relating to payment’ 
which are now beginning to emerge. 
The statistics remain anecdotal, but since 
our last newsletter, we have heard of a 
smattering of further adjudications or 
potential adjudications being initiated, 
principally at sub-contractor level. There 
are suggestions that where the paying 
party is simply refusing to meet its 

contractual obligations, even the threat 
of an adjudication is proving effective 
in ensuring that payers are brought into 
line. This rebalancing of power which 
the potential of adjudication brings 
to many contractual relationships, 
notably between those further down 
the contractual chain, may prove to 
be one of the more significant impacts 
which adjudication has. Until the first 
adjudicator’s decision comes before 
the courts, as occurred in the UK with 
the decision of Lord Dyson in Macob -v- 
Morrison, however, the questions over 
what adjudication will mean for the 
Irish construction industry remain to  
be answered. 

To encourage greater awareness of the 
benefits of the CCA and adjudication, 
here in the Adjudication Society 
Ireland Region, we are preparing a 
schedule of seminars in the New Year 
to provide practical guidance and tips 
on key aspects of the CCA and how the 
provisions operate in practice. We will be 

kicking off with a session on the evening 
of 6 February 2018, at the City West Hotel 
(further details to follow) at which we will 
look at the practical steps to be followed 
when choosing and appointing an 
adjudicator, whether the appointment is 
by agreement or through an application 
for an appointment by the Chair of the 
Ministerial Panel.   Understanding what 
you will need to have to provide to be able 
to appoint an adjudicator as promptly 
as possible, will inform additional steps 
that might be taken at an earlier stage 
and improving how parties manage the 
paperwork. Our February session will be 
followed by further seminars in the spring 
of 2018, including a practical review 
of the requirements of the CCA with 
regard to payment claim notices and the 
relevance of ensuring that the procedures 
adopted are aligned with the CCA to 
allow adjudication to be availed of fully.  

Niav O’Higgins, Chair, Adjudication Society Ireland Region

Notes from across the Irish Sea


