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A CHANCE ENCOUNTER?    

The recent case of Dacy Building Services Limited v IDM Properties LLP 1 has highlighted the 

complexities of oral contracts and the circumstances in which they come into existence.   

This case started life as an application for summary judgment enforcing the decision of an 

adjudicator awarding payment in the sum of £247,250, plus interest, to Dacy by IDM Properties.  

This initial judgment, dated November 2016, concluded that the matter could not be resolved 

on a summary basis and that a trial was required, hence the recent judgment.  

IDM Properties’ position is that there was no contract between the parties; therefore the 

adjudicator had no jurisdiction; and the adjudicator’s decision awarding payment to Dacy was 

accordingly unenforceable.  Dacy maintained that there was a contract between the parties, 

entered into orally, and that the adjudicator’s decision was enforceable.  

In deciding whether there was a contract between the parties, the key question before the court 

was whether a 10 minute meeting at a bus stop amounted to the agreement and formation of 

an oral contract, or was nothing more than a ‘chance encounter’ after a quick coffee run.   

Ultimately, it was held that an oral contract was formed at the aforementioned informal 

meeting, during the course of which the main and most important points were agreed, there 

being an intention to create legal relations on the basis that Dacy would carry out works on site 

and be paid in exchange for these services by IDM.2 

In light of the foregoing, the following highlights some key issues when entering into oral 

contracts, and reiterates our advice that it is always best to record or confirm key contractual 

matters in writing.  Our motto ‘records, records, records’ is apt in this respect.  

 

 

Oral Contracts - the why  

We accept that, simply put, it is not always possible to enter into written agreements prior to 

commencement of works on a construction project.  Time pressures, resource constraints, an 

optimistic belief based on past working relationships, can all get in the way.   

We also understand that no one sets out on a project on the basis that things will go wrong, or 

even ‘go contractual’ if issues do arise.  In this respect, contracts may be akin to the eternally 

tricky ‘pre-nup’ – marriages are not entered into on the basis that they will one day end in 

divorce, but a safety net just in case may be a sensible solution.  

In these circumstances, entering into agreements on a partly or wholly oral basis can seem like 

the easy way forward, saving everyone time and effort in recording detailed terms, fine tuning 

the wording of written conditions, and signing documents before the works begin.  We 

understand that everyone really wants to be getting on with the fun stuff on site, rather than 

taking up time worrying about the ‘small print’, but this should not be overlooked! 

                                                           
1  [2018] EWHC 178 (TCC) 
2  This conclusion is based on the particular facts and circumstances of the case in question, and other 

cases will require more to evidence the existence of a contract.  
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We also recognise that oral contracts are now covered by the Act3 and therefore parties to oral 

contracts have the same rights to refer disputes to statutory adjudication as parties to written 

contracts.  This may encourage some parties to forge ahead with partly or wholly oral contracts 

for construction works safe in the belief that there is a safety net in place should anything go 

awry. However there are clear risks to this approach, and certain key points which we would 

recommend parties entering into contracts keep in mind.  

Oral Contracts – the why not   

Mr Justice Fraser, in his judgment in Dacy v IDM, states that the case is a good example of the 

difficulties that may occasionally arise where a contract is wholly oral, and where one party to 

it flatly denies that an agreement was made.   

Clearly, it is difficult (although, of course, not impossible) to evidence your position that a 

contract was entered into, or entered into on a certain basis, with nothing in writing to support 

this position.  Whilst witness evidence can be relied upon, Dacy v IDM reiterates that cold, hard 

facts set out in documentation are always preferable.   

At CDR, we always recommend entering into written contracts to ensure clarity and mutual 

understanding, and to allow both parties to know where they stand from the outset.  This can 

also help to avoid disputes, or at the very least to limit their scope, to the benefit of the project 

as a whole.   

We also always advocate the importance of understanding your contract and administering the 

contract correctly and in line with parties’ respective rights and obligations.  It is significantly 

easier to understand and correctly administer a contract that is set out in black and white.  

The Contract as a live document   

Our advice above is equally applicable to written contracts which may be subject to a value 

engineering process; which are amended; or which are subject to a series of contractual 

documents and requirements.   

It is paramount that the contract accurately reflects the rights and obligations of the parties, as 

understood by the parties entering into the contract, particularly where these have been 

amended by post-tender discussions.   

To ensure clarity, the best thing is always to amend the appropriate contract clauses to reflect 

these amendments and subsequent agreements – the contract is a live document that should 

be a reliable reference document for parties.  Amendments, value engineering, and lengthy 

contract documents can cause confusion.   

A written contract that accurately reflects parties’ agreements may just be worth its weight in 

gold.  

What are your thoughts?  

As always, we would love to hear what you think.  Do you have experience of wholly or partly 

oral contracts?  In your experience can these be operated effectively and without issue, or is it 

                                                           
3  Housing Grants, Construction and Regeneration Act 1996, amended by the Local Democracy, 

Economic Development and Construction Act 2009 
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best to simply avoid oral contracts in all circumstances?  Join the discussion on our LinkedIn 

page, or contact us at info@cdr.uk.com  

Similarly, if you are currently experiencing issues with partly or wholly oral contracts (or, of 

course, a written contract), please do not hesitate to get in touch for a discussion as to how the 

team at CDR can assist.  

 

Please note that the materials presented and discussed herein serve a purely informational and 

educational purpose, and do not constitute legal advice. CDR accepts no liability for any claim 

brought as a result of you or a third party relying on this information.   

https://www.linkedin.com/company/construction-dispute-resolution/
https://www.linkedin.com/company/construction-dispute-resolution/
mailto:info@cdr.uk.com

